Such an argument generally rests on a simple and intuitively appealing analogy: If a state agency infringes a copyright or patent, it should be treated no differently from a private entity that infringes a copyright or patent. Government-run UCLA should have the same rights as private USC.
But two alternative analogies suggest that sovereign immunity in such cases may not be so odd or unjust after all. I'm not sure which analogy is ultimately most persuasive, but I do think that the question is harder than it might first appear.
II. THE STATE INFRINGER / FEDERAL INFRINGER ANALOGY
Consider one such alternative analogy, between a state government agency (say, UCLA) and a federal government agency (say, the Department of Defense (DoD)). This seems to me as applicable at first glance as the UCLA-USC analogy, and perhaps more so, because we're comparing two government agencies rather than a government agency and a private entity. 3 The DoD, it turns out, can infringe copyrights or patents more or less at will. If the copyright or patent owners find out about this infringement, they can sue in the U.S. Court of Claims for damages and, in patent and some copyright cases, attorney fees and court costs. But they can't get any of the other remedies that would have been available had the infringer been a private party-an injunction, treble damages for willful patent the Law?, INTELL. PROP. TODAY, Jan. 2000, at 14 (supporting proposals that aim to "level the intellectual playing field" by avoiding the Court's decisions); Warren Richey, Power Tilts Further Toward States, CHRISTIAN SCI. MONITOR, June 24, 1999, at 1 ("The decisions . . . seem to set up a situation where state governments are free to engage in competitive, profit-making enterprises, and yet they are not bound by many of the same federal laws that regulate private businesses.").
I do not discuss here the textual, originalist, structural, and precedential arguments, which have been completely canvassed elsewhere. For a discussion of such arguments, see, e.g., the opinions in 3. Some readers responded to this analogy by suggesting that state infringements will be much more common than federal infringements, because there are 50 states (and over 50 state university systems) and only one federal government. It is of course impossible to know for certain whether this is so, but if one assumes that government entities generally use and infringe intellectual property in rough proportion to the magnitude of their operations, one might keep in mind that the federal government consumes about 20% of the U.S. GNP and the state governments put together consume about 10%. (1998) . These statutes allow only an award of the minimum statutory damages in copyright cases, which amounts to $500 per infringed work (not $500 per infringing copy), and only as an alternative to actual damages, not as a supplement. By contrast, nongovernmental defendants may have to pay up to $20,000 per infringed work, or up to $100,000 if the infringement is willful. See 17 U.S.C. § 504 (1999). I suspect that virtually no one would sue the government for $500 per infringed work.
Of course, Congress could change the law to allow the full panoply of normal copyright and patent remedies-injunctions, statutory damages, and so on-against the federal government; under Florida Prepaid, Congress cannot do the same vis-à-vis state governments. But Congress hasn't changed the law this way as to the federal government, and there's no sign of it planning to do so. This persistence of a regime of unlimited federal infringement, subject only to after-the-fact damages, suggests that a similar regime of state infringement subject only to after-the-fact damages is hardly "absurd and untenable."
5. This is, to some extent, speculation on my part-no courts have yet, in the few months since the Court's decisions made this course of conduct necessary, specifically considered such compensation claims. But I think it's well-founded speculation: The Court has long held that interference with the right to exclude others is close to a per se taking of property. This has been the case even if the interference is not complete and the government still lets you exclude most people except for those whom the government designates. with a patent owner's right to exclude others," and thus might be seen as a deprivation of property when the state "provides no remedy, or only inadequate remedies, to injured patent owners for its infringement of their patent"); id. at 644 n.9 (stressing that "the State of Florida provides remedies to patent owners for alleged infringement on the part of the State," through, among other things, "a takings or conversion claim"). Courts have long said that patent infringement is a taking of private property, precisely on this theory. ), which do not involve traditional intellectual property and in which an inverse condemnation remedy is unavailable. I don't know whether sovereign immunity in such cases is constitutionally mandated, but I believe that states ought to, in any event, waive immunity in such cases as a matter of policy. In my view, a government's refusal to pay compensation for injuries that it inflicts is generally unjust for the same reason that uncompensated takings of private property are unjust: In both situations, the government is forcing a particular innocent person to bear the cost of the government's policies, rather than spreading the cost among all taxpayers. The longstanding trend of governments waiving their sovereign immunity in such situations is quite laudable. True, in some situations, especially where the government action involves broad social policy (e.g., deciding how to invest police or prosecutorial resources) and has no close private analog, the tort system is a bad tool for guiding government conduct; but in those cases the government should be immune because of the specific nature of the government decision, not because of any general principle of sovereign immunity.
I also agree that tort law has in many ways gotten too broad, see, e.g., WALTER K. OLSON, THE LITIGATION EXPLOSION (1992); PETER W. HUBER, LIABILITY (1990), and in some situations sovereign immunity may have the fortunate effect of disposing of some cases that should have been, but under current law would not be, rejected on substantive tort law principles. But the right solution here, I think, would be to trim back tort law generally, rather than providing a both over-and underinclusive protection to government entities alone. What's more, making sure that the burden of the law falls on all defendants, including the government, strikes me as a good way of increasing the pressure for such wholesome trimming. This analogy simply reflects the fact that the federal government has long asserted its sovereign immunity in intellectual property cases, leaving intellectual property owners whose rights it has infringed with only a limited remedy in an Article I court. Apparently Congress has concluded that the federal government as infringer is different from private infringers, maybe because, as I discuss in Part III, governments have long been allowed to violate property rights under the eminent domain power so long as they pay just compensation.
9 Perhaps Congress was wrong to take this view, but so long as it does so, it becomes hard for federal legislators to argue that it's somehow shocking and highly impractical for states to be allowed to do the same thing.
10
Of course, state governments aren't necessarily identical, for intellectual property purposes, to the federal government. Intellectual property rights are federally created and federally secured; a state government's refusal to honor them might thus be seen by some as an improper interference with federal power. But note how this shifts the discussion from a pragmatic argument about the effective functioning of intellectual property law and a moral argument about effective protection for individual property rights to a constitutional structure argument about the proper allocation of federal and state power. Such an argument might justify a structural, doctrinal, historical, or textual criticism of Florida Prepaid, but it doesn't support the pragmatic or moral criticisms to which I'm responding here.
A pragmatic, rather than formal, counterargument is that shifting some intellectual property litigation into state courts will undercut the uniformity 9. Likewise, the argument that state sovereign immunity violates the Agreement on TradeRelated Aspects of Intellectual Property Rights, which generally requires that governments at least give notice before infringing a work, see Simon Steel, Remarks at the Berkeley Law & Tech. Roundtable Conf. 4 (Oct. 11, 1999) (transcript on file with author), is also undercut by the fact that 28 U.S.C. § 1498 violates the same obligation. See Menell, supra note 5 ("Even before the Florida Prepaid decision, it is questionable whether the United States fully adhered to Article 31 with regard to notification of patent owners that their inventions were being used by government entities." (citing 28 U.S.C. § 1498 as an example of this nonadherence)); EUROPEAN COMMISSION, REPORT ON UNITED STATES BARRIERS TO TRADE AND INVESTMENT 1998 § 6.1, at 42 (faulting the U.S. for allowing the federal government to infringe intellectual property rights without giving notice to their owners).
10. For examples of such arguments, see supra note 2.
of copyright and patent law, 11 more so than shifting some such litigation into the federal Court of Claims. But it's not clear that this empirical prediction is in fact likely to be borne out. Many important and complex bodies of federal law are simultaneously administered by state and federal courts: Consider free speech law, search and seizure law, eminent domain law, and equal protection law. Claims under these provisions, and under many other federal constitutional and statutory rules, can be brought both in federal and state court, and sometimes (for instance, when they are defenses to state criminal prosecutions) must be brought in state court.
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But the sky hasn't fallen; and given courts' tendency to treat precedent from other jurisdictions as persuasive plus the Supreme Court's power to resolve those disagreements about the scope of federally secured rights that do arise, 13 the joint state/federal project has generally achieved enough uniformity.
I doubt that shifting to state courts the relatively few copyright cases filed against states that don't waive immunity will lead to results any worse than those we've gotten under these other bodies of law. True, right now most state judges have never presided over copyright cases, and even after Florida Prepaid sinks in, most state judges will rarely run into them; but I suspect that most federal judges aren't copyright mavens, either.
Patent cases might pose unusual problems-the fact that federal law routes patent appeals to the U.S. Court of Appeals for the Federal Circuit bears witness to the unusual complexity and specialization of patent litigation. It's possible, then, that state courts are unusually likely to decide such cases badly and inconsistently, and it's conceivable that these decisions (though there will be few of them, since to my knowledge only a small fraction of patent lawsuits are filed against state government 11. See Leahy, supra note 2, at S8070 (arguing that the Court's "decisions will also make it harder for Congress to design a uniform system that will apply throughout the nation to protect important intellectual property interests"). Some may take the view that such state cases would not technically be intellectual property cases as such, because they would be filed under state inverse condemnation laws rather than under the Copyright and Patent Acts. But they would, in practice, be a form of intellectual property litigation and, as such, would likely have some collateral estoppel effect and some precedential effect on future copyright and patent cases. agencies) 14 will interfere with the practical administration of the patent system. But it's far from certain, and in my view not very likely.
III. THE INTELLECTUAL PROPERTY / TANGIBLE PROPERTY ANALOGY
Intellectual property advocates often stress that intellectual property is property, with dignity and worth equal to that of tangible property. 15 Copyright infringement, they say, is theft (witness the title of the No Electronic Theft Act), 16 and people who make unauthorized copies of their buddies' computer games are as bad as shoplifters. 17 But state governments have long had the power to take tangible property for public use, subject only to the requirement that they provide a procedure for after-the-fact compensation. If state governments are entitled to take private property generally, why shouldn't they be able to take intellectual property in particular, again subject to the requirement of reasonable after-the-fact compensation?
One possible answer, with which I sympathize, is that the eminent domain power is itself troublesome (morally and practically, if not constitutionally) because it improperly interferes with the owner's property rights and lets government entities unfairly compete with private actors who lack this power, 18 and that it should therefore be restricted to rare situations of serious public need. But such an argument is hardly an argument against the post-Florida Prepaid regime as such. To be credible, it must be addressed to a wide range of eminent domain proceedings, not just those involving intellectual property.
Further, if one thinks that eminent domain is problematic, it may actually be good to have all property owners, and not just tangible property owners, be at risk of having their property taken. "There is no more effective practical guaranty against arbitrary and unreasonable government than to require that the principles of law which officials would impose upon a minority must be imposed generally."
19 Consider, for instance, that some people have suggested that state government power to seize intellectual property ought to be limited by a strengthening of the "public use" requirement.
20 I heartily approve of this proposal; but note that this suggestion, which might eventually help protect the rights of property owners generally, was made precisely because intellectual property has now become more subject to the same risks of government taking that other property has always had to bear.
Another possible problem that some may see in the Florida Prepaid decision is that companies will now have to hire counsel who know not only copyright law but also the relevant state's eminent domain law, and that state courts or administrative tribunals may be subtly biased in favor of their own governments and thus may give inadequate compensation. But, again, this argument is better addressed to eminent domain generally. Tangible property owners may rightly cheer their acquisition of allies in their fight to make eminent domain proceedings easier and fairer.
One might argue that while states may properly exercise eminent domain power over state-created property rights (such as rights in land or in chattels), they may not properly exercise eminent domain power over federally-created property rights such as copyrights or patents.
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This position may either be justified on the grounds of federal preemption, 22 or on the principle that the eminent domain power is an inherent reservation of rights by the entity that created the property interest in the first place, 19 . Railway Express Agency v. New York, 336 U.S. 106, 112 (1949) (Jackson, J., concurring). Even putting together the owners of taken tangible property and the owners of taken intellectual property would still leave them as a small minority, but I think Jackson's argument also applies when a law's burden is broadened to cover a larger minority instead of a smaller one.
20. See, e.g., S. Doc. No. 106-1835, sec. 1(a)(22) (1999) (interpreting the public use requirement fairly broadly in order to condemn state interferences with federally secured intellectual property rights). Cf. Steel, supra note 9, at 19 (making a narrow claim about the public use requirement).
21. This is related to but subtly different from the argument given towards the end of Part II. 22. See generally Kwall, supra note 5, at 703-11 (discussing this question).
and that therefore it is analytically improper for a subordinate sovereign to exercise eminent domain over a right created by a superior sovereign.
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Such a claim, though, is again a formal one, not a pragmatic one. It should be evaluated alongside the Court's textual, historical, precedential, and structural constitutional arguments, but it does little to support the theory that the regime inaugurated by the Florida Prepaid decision simply doesn't make practical or moral sense. What's more, I'm not sure this claim flies even as a formalist argument. Many of the property rights in land in the Western states were originally created by federal land grants, either before or after the states were created. To my knowledge, though, few people have claimed that such property interests are beyond the state's eminent domain power. One could argue that states may exercise eminent domain power over interests in land that were originally federally created but traditionally state-enforced, but not over intellectual property interests that are both federally created and generally federally enforced; but such an argument again turns more on formalist concerns than on practical or moral matters.
A more practical distinction between eminent domain in tangible property cases and in intellectual property cases is that a taking of tangible property is usually obvious to the property owner. If the government has taken my land for a flood control basin or is requiring that I give third parties access to it, I will know that the taking has happened, and will be able to promptly demand compensation. If the government is using my software without my permission, I might never learn of this, and thus never even ask for the compensation that I am owed.
This might be reason to interpret the Due Process Clause as requiring the government to provide some notice, whether before or after the fact, whenever it knowingly deprives people of part of their property rights by using their intellectual property without authorization-such an obligation should greatly reduce the difference in visibility between takings of intellectual property and takings of tangible property. If no such due process requirement is enforced, then perhaps the intellectual property / tangible property analogy might be properly rejected, but those who criticize the Florida Prepaid regime on pragmatic or moral grounds would still have to confront the federal / state infringer analogy: After all, under 28 U.S.C. § 1498, the federal government doesn't have to provide notice to the person whose property it's infringing.
